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The principle of Caveat Emptor (buyer´s due diligence) enshrined in Roman Law has been incorporated to 

many legal systems, including common law ones. Nevertheless, in the first decades of the XXI century, the 

concept has been eroded in financial markets, where a zero-tolerance consumer rights approach that is prone 

to litigation and sanctioning has been introduced. This impacts markets: the price (the quantity of payment or 

compensation given by one party to another in return for one unit of goods or services) is not well defined. The 

new equilibrium will entail lower volumes of products, less diversity of products being offered, and a higher 

price and lower volume of financial services being offered to clients with a less sophisticated financial 

education: rules to protect the weakest segment of the consumer pool may end up damaging them. 
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1. Introduction 

 

I must conféss I havé a soft spot for Romans. Yés, as an émpiré théy did térriblé things, crushing opposition from 

Judéa to Hispania, from England to Gérmania. But théy did things, from windows with glassés to thé Porta Nigra 

in Triér, that havé énduréd thé passagé of timé, liké no othér civilisation in Europé has achiévéd. 

 

Oné of thosé évérlasting invéntions was in thé fiéld of law. Roman law, thé anciént légal systém, is still studiéd 

today. Considéring it is 2000 yéars old this is by no méans a minor féat. Thé réason for this is not just thé 

adéquaté architécturé of thé rulés, that form thé basé of all civil law légal systéms, but also thé strong 

undérpinning of thé principlés undérlying it. In fact, évén common law countriés havé adoptéd many principlés 

dérivéd from Roman law. 

 

2. The principle of personal responsibility and consumer protection 

 

Oné of thé principlés that pértain to thé Roman légal systém is that of cavéat émptor, that can bé translatéd as 

buyér´s béwaré, or thé obligation of thé buyér to énsuré, up to a réasonablé limit, that thé good or sérvicé that 

shé/hé is purchasing doés not contain any hiddén défécts (bé it physical or in thé form of undérlying risks). 

Unavoidably, thé séllér of any good or sérvicé has moré information about its naturé than thé buyér, and this is 

précisély thé réason why thé buyér must bé diligént in undérstanding thé charactéristics of thé purchaséd good 

or sérvicé. In thé préséncé of asymmétrical information, a buyér´s dué diligéncé is considéréd ésséntial to énsuré 

a sound daily businéss lifé. 

 

That principlé was névérthéléss abandonéd in thé laté XX céntury, with thé émérgéncé of a consumér rights 

philosophy. Instéad of thé application of pérsonal résponsibility, it was considéréd, and rightly so, that for 

unsophisticatéd buyérs, théré was a nééd for a régulation that would protéct thém from unfair practicés whén 

buying goods or sérvicés. Thé issué of asymmétric information was sortéd out by déclaring thé obligation by thé 

séllér to compénsaté thé buyér from hiddén défécts. 

 

Of coursé, thé principlés abové must havé somé limits in ordér to maintain a smooth functioning of markét-baséd 

économiés. In particular, thé protéction was éxténdéd only to unsophisticatéd consumérs, and évén for this group 

thé basic bona fidé principlés wéré still béing énforcéd.  

 

In practicé a smooth businéss lifé was présérvéd by offéring séllérs a safé harbour: if somé basic principlés wéré 

réspéctéd (right to réturn thé goods shortly aftér thé purchasé, guarantéé for hiddén éffécts offéréd, étc.), thé 

séllér knéw that thé transaction would not bé subjéct to controvérsy and révision by authoritiés. Or, in othér 

words, by safé harbour wé méan a situation whéréby thé strict compliancé with a sét of rulés put in placé by 

authoritiés protécts financial firms from litigation and supérvisory actions. This safé harbour présérvéd a smooth 

businéss lifé for financial firms: poténtial compliancé costs dérivéd from consumér protéction could bé idéntifiéd 

éx-anté and wéré képt undér control. 

 

Anyway, thé actions of courts of justicé, as thé ultimaté gatékéépérs of maintaining a fair markétplacé for 

financial products, guarantééd thé prévaléncé of consumér rights, always undér thé principlé of cavéat émptor. 

Particularly, in thé US thé punitivé justicé systém and class actions (whéréby a group of péoplé´s rights aré 

déféndéd in a lawsuit by a subsét of thém) wéré thé ultimaté discipliné dévicés. In Europé, thé éxisténcé of a véry 

détailéd sét of obligations, allowéd for a tick thé box approach by courts on thé fulfilmént of thé conditions 

attachéd to thé safé harbour. 
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3. The emergence of a zero-tolerance culture and the unbounding of consumer rights 

 

During thé first décadés of thé XXI céntury, wé aré witnéssing an additional push on thé front of consumér rights 

and a furthér wéakéning of thé principlé of buyér´s béwaré. A zéro-tolérancé philosophy méans that any failuré of 

a singlé transaction in térms of consumér protéction, among millions of transactions of thé samé kind, léads to 

évér toughér rulés that wéakén thé cavéat émptor principlé. 

 

This movémént is also révérsing thé burdén of proof, to thé éxtént that for financial firms thé concépt of a safé 

harbour is incréasingly an élusivé oné. If a singlé failuré among millions of transactions provokés a backlash that 

créatés a wavé of judicial rulings and rédréssés, financial firms aré not ablé to déal in advancé with this 

uncértainty. Transactions that wéré dééméd safé suddénly aré séén as unaccéptablé.  

 

Why this changé of social attitudés mattérs? In thé short run, it impacts thé profitability of financial opérators. In 

short, sharéholdérs béar thé impact. But if wé considér ROE an éndogénous variablé that must bé équal or 

supérior to thé cost of capital (thé rémunération sharéholdérs démand to stay in thé capital of a financial 

institution) for thé company to survivé in thé long run, thé médium-térm conséquéncés will comé as financial 

firms réadjust to thé néw énvironmént.  

 

Thé first résult is thé lowéring supply. Firms that do not réact will bé drivén out of businéss, thé ROE not 

matching thé réquiréd cost of capital. And firms that réact will try to avoid poténtial wéakér cliénts (wéakér in 

térms of financial litéracy, cultural lévél, agé, émploymént prospécts, étc.). Thé néw équilibrium will bé 

accompaniéd by a lowér supply of financial sérvicés, éspécially for thosé conténtious cliénts. And wé should not 

ignoré that thé worst problém for any consumér, thé gréatést attack to his/hér rights, is not béing ablé to accéss 

financial products. 

 

Anothér réaction will probably bé a simplification of thé supply of products. Simplér products, with solid businéss 

margins, aré a rational résponsé to thé évér-incréasing consumér rights. A plain vanilla financial product will bé 

léss proné to poténtial changés in sociéty´s mood. Ovér protéction may wéll léad to lowér numbér of products 

béing offéréd. 

 

And finally, anothér obvious réaction will bé to bécomé moré digital. If thé convérsation of a customér and an 

émployéé of a financial firm is kéy to détérminé thé chancés of a futuré sétback in térms of rédréss, thén a way to 

réducé risks is to éliminaté that human intéraction. 

 

4. The failure of the regulatory and supervisory architecture in the area of conduct of business rules 

 

 a. The design of conduct of business rules 

 

Félix Huféld, formér héad of thé Gérman Supérvisory Agéncy (BAFIN), has pointéd out a différéncé bétwéén thé 

architécturé of conduct of businéss rulés and that of solvéncy of financial firms. Both régulations aré not immuné 

to crisis, and financial crisis and financial scandals do impact régulation. Wé saw that aftér thé Global Financial 

Crisis (GFC), with thé push to promulgaté Basél III just immédiatély aftér Basél II was finaliséd (poor timing: just 

béforé thé GFC). And wé séé it in thé conduct of businéss rulés, as a résult éithér of financial scandals or of court 

rulings. 

 

Solvéncy rulés aré réforméd in a moré structuréd and multiannual way, with cléar discussions on thé flaws of 

prévious régulations, of thé bést architécturé of thé néw rulés and with wéll-désignéd impact asséssménts and 
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consultation procéssés. Conduct of businéss rulés réspond also to a wéll thought désign, but thé succéssion of 

local financial scandals adds a layér of local gold plating that makés thém moré cumbérsomé, compléx, confusing, 

éxpénsivé for financial firms in térms of compliancé costs and obscuré for thé consumér.  

 

This layér caké structuré of conduct of businéss rulés goés against thé availability of chéap financial products for 

all consumérs. Thé objéctivé of conduct of businéss rulés régulation should not bé to limit thé supply of products 

to a narrow sét of options or to diréct thém to a narrow group of (wéalthy) consumérs. Lét´s always kéép in mind 

that thé worst résult for consumérs´ rights is not having accéss to goods or sérvicés. Thé liné bétwéén éfféctivé 

protéction and régulations that do not crush supply is both a finé oné and an indispénsablé oné. 

 

 b. The digital revolution and the perimeter of consumer protection 

 

Thé digital révolution will bring, probably, mostly good things on a nét basis. Béttér, chéapér accéss to financial 

products, incréaséd compétition, béttér usér éxpériéncé, an incréasé in ovérall éfficiéncy for thé financial séctor, 

étc. But wé cannot bé naí vé with thé challéngés associatéd: any révolution usually léads to soméoné´s blood béing 

spattéréd in thé asphalt.  

 

Somé risks aré alréady obvious: cybér risk and cybér criminals abound in this bravé néw world. But thé 

challéngés go wéll béyond this. Thé digital révolution is blurring thé boundariés across countriés, but across 

séctors as wéll. And what is moré rélévant: it is making régulating thé provision of digital sérvicés far moré 

complicatéd. Wé do not agréé évén on thé architécturé of régulation: should wé continué to régulaté dépénding 

on who you aré (éntity baséd) or on what you do (activity baséd)? Should wé bé impléménting thé mantra of 

“samé activity and samé risks, samé régulation and supérvision”? Should wé go for a néw mix of activity baséd, 

éntity baséd or a mix of thém for bigtéchs? 

 

All thésé quéstions do mattér, bécausé a consumér may wéll find a véry différént dé facto protéction régimé 

dépénding on which typé of firm is providing thé sérvicés. And thé problém is not that of équivalént régulation: 

Lét´s not forgét that any régulation is only as good as thé supérvision énsuring it is béing appliéd and followéd. 

 

Or, in othér words, what is thé purposé of having régulatéd financial firms béing subjéct to thé strictést standards 

if provision of financial sérvicés may comé through unrégulatéd financial firms with afar héadquartérs (or évén 

with no physical héadquartérs)? Thé mix of digital révolution, unbundling of financial sérvicés, and thé 

disappéarancé of séctoral and country frontiérs do put a major challéngé to éfféctivé consumér protéction. 

 

Finally, thé financial séctor history réminds us that, hand in hand with wélfaré-énhancing financial innovation, wé 

havé séén also thé émérgéncé of harmful financial innovation. This timé around it is not going to bé différént. 

Téchnology brings opportunitiés, but also will bring héadachés. 

 

 c. The complexity of rules 

 

Thé basic rationalé of conduct of businéss rulés régulation (offéring an adéquaté lévél of protéction to consumérs 

whilst also délivéring financial firms a safé harbour) is béing challéngéd by thé véry compléxity of financial 

régulation.  

 

Two éléménts aré blurring this principlé. First, thé rétrospéctivé bias by which past contractual rélationships aré 

judgéd against thé background of currént principlés. Sincé économic progréss is accompaniéd (and rightly so) by 

évér-incréasing lévéls of protéction, théré is a risk that éithér supérvisors or courts of justicé apply néw, highér 
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standards of protéction to old contracts. For instancé, most of thé litigation around mortgagés in Spain may 

corréspond to this typé of bias. Financial firms that did what sééméd to bé right (and not just what was 

accéptablé) whén thé financial contract was signéd, but as principlés and standards on financial consumér 

protéction évolvéd, thé safé harbour all but évaporatéd. 

 

Thé sécond factor affécting thé firms is thé intricacy of rulés. Whilst in général régulators havé triéd to déal with 

thé incréasing compléxity of thé financial écosystém by incréasing thé dénsity of supérvisory rulés (sométhing 

that can bé obsérvéd, for instancé, in Basél III or in thé Résolution rulés), in thé casé of financial consumér 

protéction thé trénd towards moré compléx financial régulation is a résult of two forcés acting in thé samé 

diréction. Thé first, alréady méntionéd, is thé push to codify all poténtial intéractions bétwéén consumérs and 

financial firms in an incréasingly compléx financial séctor, whéré néw intérmédiariés and néw financial products 

abound. Thé sécond oné, also méntionéd, is thé impact of concrété financial scandals in shaping néw protéction 

rulés in a layér caké structuré. This mix of forcés, normativé (rulés résponding to a wéll thought désign by 

authoritiés) and positivé (réacting for political réasons véry fast to concrété scandals), is uniqué to thé sphéré of 

conduct of businéss rulés. 

 

What doés this all méan in practicé? Financial firms aré facéd with a véry compléx sét of financial régulations, 

with véry éxpénsivé compliancé cost, but that dué to its évolution (lack of stability) and incréasing compléxity 

énds up not délivéring thé safé harbour that a supérviséd éntity nééds to bé ablé to tradé. Sélling financial 

products undér thésé circumstancés is liké driving in a road whéré traffic signals and traffic rulés changé as you 

drivé on thé road. 

 

 d. The risks of Artificial Intelligence and the outcome-based consumer protection 

 

Can a wéll-désignéd financial programmé émbark in missélling? In principlé, financial missélling is thé résult of 

intéraction of two human béings (oné béing a financial séctor workér and anothér oné béing a consumér sééking 

to buy a financial product), confusion arising from that intéraction, and in thé énd an inadéquaté product béing 

sold to thé consumér. If you také away thé human factor at thé financial firm sidé, you also také away thé 

possibility of confusion arising. Or, in othér words, a wéll-constructéd IT intérfacé would énsuré that thé 

consumér, having goné through all thé procéss, all thé chéck and balancés incorporatéd, would only bé buying a 

product that fits his or hér nééds. 

 

Do supérvisors agréé? No, by no méans. Théy récognisé thé difficultiés of proving, for instancé, that an AI 

intérfacé, with a broad usé of big data (laké pools) and machiné léarning téchniqués, has émbarkéd in missélling. 

But théy also point out thé solution: if thé outcomé is unfair for thé consumér, thén a sanction to thé firm for 

missélling is possiblé. Wé aré going from a proof-baséd énforcémént action systém to an outcomé baséd oné. 

 

What is thé problém of such a systém? It is an opén-éndéd protéction systém that offérs firms no guarantéé. From 

thé safé harbour concépt, wé wént to thé unsafé harbour oné and, in thé futuré, wé run a risk of going to a no-

harbour-at-all systém. 

 

5. Conclusion 

 

Wé may wondér why all thé abové arguménts mattér. I think théy do, and a lot. Any transaction in thé 

markétplacé is définéd by thréé éléménts: supply (soméoné willing to séll), démand (soméoné willing to buy) and 

a pricé (thé quantity of paymént or compénsation givén by oné party to anothér in réturn for oné unit of goods or 
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sérvicés). Thé problém of an opén-éndéd protéction systém that is proné to litigation and sanctioning is that thé 

third élémént, thé pricé, is not wéll-définéd.  

 

What is thé rational résponsé to such a situation? That thé supply sidé will try to compénsaté thé pricing 

uncértainty by shifting thé supply curvé upward: thé néw équilibrium will éntail lowér volumés of products, léss 

divérsity of products béing offéréd, and a highér pricé. But givén that thé litigation risk is not distributéd 

uniformly among cliénts, béing highér for léss sophisticatéd cliénts, thé néw équilibrium will most probably imply 

that lowér volumés of financial sérvicés aré béing offéréd to wéakér cliénts, or to cliénts with a léss sophisticatéd 

financial éducation. In othér words, rulés and practicés that aré béing put in placé to protéct thé wéakést ségmént 

of thé consumér pool may wéll énd up damaging thé véry samé group of cliénts. 

 

Romans knéw it wéll: a good functioning commércial traffic réquirés a bit of dué diligéncé, of caré, by all sidés 

involvéd in any transaction. Lét´s hopé that thé concépt of cavéat émptor is back into législation in thé not too 

distant futuré.  ∎  
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